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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

[Docket  No.  ERA-R-79-18] 

Notice  of  Intent  Regarding  Certain 
Responsibilities  of  the  Department  of 
Energy  in  Carrying  Out  Title  I  of  the 
Public  Utility  Regulatory  Policies  Act 
of  1978 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy, 

ACTION:  Notice  of  Intent. 

summary:  Title  I  of  the  Public  Utility 
Regulatory  Polices  Act  of  1978  (PURPA) 
establishes  a  number  of  Federal 
requirements  relating  to  the  regulation 
of  electric  utilities  and  imposes 
obligations  upon  State  regulatory 
authorities,  certain  nonregulated  utilities 
and  the  Deprtment  of  Energy  (DOE).  On 
April  6, 1979,  the  Economic  Regulatory 
Administration  (ERA)  of  DOE  issued  a 
Notice  of  Inquiry  to  solicit  public 
comment  on  the  manner  of  exercising 
DOE’S  authority  under  PURPA  to  (a) 
prescribe  voluntary  guidelines 
respecting  the  Federal  standards  set 
forth  in  PURPA,  (b)  intervene  in  State 
regulatory  proceedings,  and  (c)  provide 
technical  assistance  to  help  State 
regulatory  authorities  carry  out  their 
duties  and  responsibilities  with  respect 
to  the  standards.  This  Notice  of  Intent 
summarizes  the  public  comments  which 
ERA  received  and  presents  ERA’s 
determinations  with  respect  to  the 
exercise  of  its  authority  to  set 
guidelines,  to  intervene,  and  to  provide 
technical  assistance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Stephen  S.  Skjei,  Division  of 
Regulatory  Assistance,  Office  of  Utility 
Systems,  Department  of  Energy,  2000  M 
Street,  NW.,  (Room  4016B),  Washington, 
D.C.  20461,  telephone  (202)  254-8209. 

Carl  Kaplan,  Division  of  Regulatory 
Proceedings,  Office  of  Utility  Systems, 
Department  of  Energy,  2000  M  Street, 
NW.  (Room  4332B),  Washington,  D.C. 
20461,  telephone  (202)  634-1800.  William 
L.  Webb,  Office  of  Public  Information, 
Economic  Regulatory  Administration, 
Department  of  Energy,  2000  M  Street, 
NW.  (Room  B-110),  Washington,  D.C. 
20461,  telephone  (202)  634-2170.  Mary 
Ann  Masterson,  Office  of  General 
Counsel.  Department  of  Energy,  20 
Massachusetts  Avenue,  NW.  (Room 
3224),  Washington,  D.C.  20585,  telephone 
(202)  376-9469. 

If  the  persons  listed  above  cannot  be 
reached  at  their  respective  telephone 
numbers,  interested  parties  should 


contact  the  Department  of  Energy 
locator  at  (202)  254-5000. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

On  April  6, 1979,  ERA  issued  a  Notice 
of  Inquiry  (44  FR  22022,  April  12, 1979) 
soliciting  public  comment  on  the 
exercise  of  DOE's  authority  to  prescribe 
voluntary  guidelines  respecting 
standards  established  by  the  Public 
Utility  Regulatory  Polices  Act  of  1978 
(PURPA),  Pub.  L.  95-617,  92  Stat.  3117  et 
seq.  (16  U.S.C,  2601  et  seq.):  to  intervene 
in  State  regulatory  proceedings;  and  to 
provide  technical  assistance  to  State 
regulatory  authorities.  ERA  also  sought 
the  views  of  hundreds  of  private 
organizations.  State  and  local  agencies. 
Federal  agencies  and  other  interested 
persons  through  a  special  mailing. 
Testimony  was  received  from  three 
speakers  at  a  public  hearing  held  in 
Washington,  D.C.  on  May  10. 1979,  and 
from  three  speakers  at  a  public  hearing 
held  in  Denver,  Colorado  on  May  17, 
1979.  Written  and  oral  comments  were 
received  from  a  total  of  23  respondents. 
Among  those  commenting  were  State 
utility  commissions,  publicly-owned 
electric  utilities,  privately-owned 
electric  utilities,  and  consumers. 

In  the  Notice  of  Inquiry,  ERA  posed 
the  following  questions  concerning  the 
exercise  of  its  authority  for  voluntary 
guidelines,  intervention,  and  technical 
assistance: 

Voluntary  Guidelines 

(a)  Should  DOE  decline  to  issue 
voluntary  guidelines? 

(b)  What  policy  areas  should  be 
addressed  in  the  guidelines? 

(c)  Should  there  be  a  single 
comprehensive  guideline  issuance,  or 
multiple  issuances  each  addressing 
specific  policy  issues? 

(d)  How  should  voluntary  guidelines 
be  disseminated? 

(e)  How  should  new  issues  be  brought 
to  the  attention  of  DOE? 

(f)  What  factors  should  be  considered 
in  selecting  issues  for  guidelines? 

Intervention 

(a)  Which  State  proceedings  should  be 
considered  for  intervention? 

(b)  Once  a  proceeding  is  selected  for 
intervention,  what  issues  should  be 
addressed  by  DOE? 

Technical  Assistance 

(a)  What  kinds  of  information  should 
DOE  provide  to  State  regulatory 
authorities? 

(b)  How  should  the  information  be 
disseminated? 

(c)  Should  DOE  offer  on-site,  informal 
assistance? 


(d)  Should  DOE  sponsor  seminars  and 
workshops? 

(e)  What  services  should  DOE  provide 
with  respect  to  cost-of-service 
information? 

(f)  Should  DOE  provide  assistance  to 
regulated  utilities? 

This  Notice  of  Intent  summarizes  the 
public  comments  received  as  a  result  of 
the  April  6, 1979  Notice  of  Inquiry  and 
states  ERA’S  intent  regarding  the 
exercise  of  its  authority  under  PURPA  to 
issue  voluntary  guidelines,  to  intervene 
in  State  regulatory  proceedings,  and  to 
provide  technical  assistance. 

n.  Discussion  of  Comments  and 
Intended  Actions 

A.  Guideline  Issues 

(1)  Summary  of  Comments.  The 
number  of  respondents  supporting  the 
issuance  of  guidelines  was 
approximately  equal  to  the  number 
opposed  to  their  issuance.  Respondents 
in  favor  of  the  issuance  of  voluntary 
guidelines  suggested  that  voluntary 
guidelines:  (a)  would  be  helpful  to  some 
State  commissions  in  the  process  of 
considering  the  PURPA  standards;  (b) 
should  address  particular  areas  as 
needed;  and  (c)  should  be  published  in 
the  Federal  Register  as  well  as  being 
directly  communicated  to  all  interested 
parties.  Respondents  opposed  to  the 
issuance  of  voluntary  guidelines 
contended  that  substantial  information 
on  PURPA  is  already  available  and  that 
the  legislation  is  sufficiently  explicit  to 
guide  State  commissions  in  their 
consideration  process.  The  major 
reasons  cited  for  not  issuing  voluntary 
guidelines  were  that  guidelines  could  (a) 
restrict 'the  flexibility  of  State  regulatory 
authorities  and  nonregulated  electric 
utilities  in  responding  to  PURPA  in  a 
manner  that  adequately  considers  the 
individual  circumstances  of  each  utility 
and  region;  (b)  delay  ongoing  State 
proceedings;  and  (c)  cause  States  which 
have  already  considered  PURPA 
standards  to  duplicate  needlessly  their 
prior  efforts  in  order  to  reconsider  issues 
in  the  context  of  DOE’s  voluntary 
guidelines. 

Several  respondents  opposed  to  the 
issuance  of  voluntary  guidelines, 
nonetheless,  provided  constructive 
suggestions  in  the  event  ERA 
determined  to  issue  guidelines.  Among 
the  suggestions  these  respondents 
advanced  were  that  voluntary 
guidelines  should  (a)  clearly  state  that 
they  are  merely  the  DOE’s  opinion  on 
the  PURPA  standards;  (b)  be  stated  in 
generic  terms  that  provide  sufficient 
decision-making  flexibility  for  case- 
specific  application;  (c)  reflect  DOE’s 
intervention  experience;  and  (d)  be 
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published  for  public  review  and 
comment  prior  to  final  adoption. 

(2)  Intended  Actions.  After  a  careful 
evaluation  of  the  comments  received 
and  other  available  information,  ERA 
has  decided  that  it  will  exercise  its 
discretionary  authority  under  PURPA  to 
promulgate  voluntary  guidelines  for 
selected  PURPA  standards.  These 
guidelines  will  be  published  as  the  need 
for  then  is  identified  through  the  States’ 
annual  PURPA  reports,  ERA’S  regulatory 
intervention  program,  or  other  ERA 
assessments  of  the  progress  being  made 
at  the  State  level  in  carrying  out  PURPA 
duties  and  responsibilities. 

The  purpose  of  these  voluntary 
guidelines  will  be  to  provide  State 
commissions,  nonregulated  utilities,  and 
other  interested  parties  with  DOE’s 
views  on  issues  that  DOE  believes  to  be 
important  to  the  consideration  of 
specific  PURPA  standards.  The 
guidelines  will  be  designed  to  contribute 
to  the  consideration  process  of  State 
regulatory  authorities  and  covered 
nonregulated  utilities  by  (a)  identifying 
factors  pertinent  to  the  consideration  of 
a  specific  standard,  especially  elements 
of  national  policy,  that  DOE  believes 
should  be  taken  into  account;  (b) 
indicating  how  these  factors  may  relate 
to  other  factors  entering  into 
consideration  of  the  standard;  and  (c) 
describing  the  important  issues  that  are 
implicit  in  such  relationships  of  factors 
and  that  need  to  be  addressed  when 
considering  the  standard.  Voluntary 
guidelines  of  this  nature  will  be 
particularly  helpful  to  those  regulatory 
authorities  and  nonregulated  utilities 
that  have  not  yet  considered  the  PURPA 
standards. 

The  guidelines  will,  of  course,  be 
DOE’S  opinion  and  the  final 
determinations  regarding  the 
appropriateness  of  each  standard  in  a 
particular  case  must  ultimately  be  made 
by  State  commissions  and  nonregulated 
utilities  on  a  case-by-case  basis  in  light 
of  the  evidence  presented  and 
applicable  legal  requirements.  The 
voluntary  guidelines  will  seek  to  avoid 
those  matters  which  are  unique  to  an 
individual  jurisdiction,  as  well  as  policy 
issues  specific  to  particular  cases.  Case- 
specific  policy  issues  will  be  addressed 
by  DOE,  as  appropriate,  through 
intervention  in  selected  regulatory 
proceedings. 

While  ERA  believes  that  the  process 
of  consideration  by  State  regulatory 
authorities  and  covered  nonregulated 
utilities  will  be  enhanced  by  voluntary 
guidelines,  this  Notice  of  Intent  to  issue 
voluntary  guidelines  should  not  and  is 
not  intended  to  provide  a  basis  for 
delaying  a  State’s  consideration  of,  or 
determinations  of  appropriateness  with 


respect  to,  the  PURPA  standards. 
Moreover,  any  failure  by  DOE  to  issue 
guidelines,  or  any  delay  by  DOE  in 
issuing  guidelines  will  in  no  way  relieve 
State  commissions  or  covered 
nonregulated  utilities  of  their  obigations 
and  responsibilities  under  PURPA.  ERA, 
therefore,  encourages  State  commissions 
and  covered  nonregulated  utilities  to 
proceed  expeditiously  in  the 
consideration  of  the  PURPA  standards. 

(3)  Procedures.  Prior  to  issuing  any 
voluntary  guidelines,  ERA  will  publish 
proposed  voluntary  guidelines  for 
comment  in  the  Federal  Register  and 
afford  a  period  for  receipt  of  written 
comments.  Public  hearings  will  be 
scheduled  during  this  period,  as 
appropriate.  Final  voluntary  guidelines 
will  be  published  in  the  Federal  Register 
and  will  be  mailed  directly  to  all 
covered  electric  utilities  and  State 
regulatory  authorities  identified  in  the 
current  Final  List  of  [Gas  and]  Electric 
Utilities  Covered  by  Titles  I  and  III  of 
the  Public  Utility  Regulatory  Policies  Act 
of  1978  and  Title  II  of  the  National 
Energy^onservation  Policy  Act  of  1978, 
initially  published  in  the  Federal 
Register  on  March  21, 1979  (44  FR 
17448). 

In  this  regard,  ERA  soon  will  publish 
proposed  voluntary  guidelines  for  solar 
energy  and  renewable  resources  in 
accordance  with  the  President’s 
directive  of  June  20, 1979.  The  proposed 
voluntary  guidelines  for  solar  energy 
and  renewable  resources  will  be 
available  for  comment  by  October  15, 
1979. 

m 

B.  Intervention  Issues 

(1)  Summary  of  Comments.  A  total  of 
eight  respondents  commented  on  the 
scope  of  DOE’s  authority  to  intervene 
regarding  PURPA  standards  in  State 
regulatory  authority  proceedings.  On  the 
question  of  factors  to  be  considered  by 
DOE  in  selecting  State  proceedings  for 
DOE  intervention,  it  was  suggested  that 
interventions  should  be  limited  to  issues 
of  national  interest,  should  be 
precedential  in  nature,  and  should  assist 
small  utilities.  On  the  question  of  issues 
DOE  should  address  in  preparing 
testimony,  it  was  suggested  that  DOE  . 
should  focus  on  controversial  issues  to 
clarify  the  intent  of  PURPA.  One 
respondent  commented  that  DOE  should 
not  intervene,  and  all  other  respondents 
qualified  the  scope  of  DOE  intervention. 

(2)  Intended  Actions.  No  change  in 
DOE’s  intervention  selection  policy 
appears  warranted  based  on  the 
comments  received.  In  the  exercise  of  its 
discretionary  authority  to  intervene  in 
State  regulatory  proceedings  and  the 
proceedings  of  nonregulated  utilities, 
DOE  will  endeavor  initially  to  foster  the 


purposes  of  PURPA  and  to  contribute  to 
informal  decisionmaking  through 
comprehensive  participation  in  a  limited 
number  of  proceedings. 

In  selecting  interventions  under 
PURPA,  DOE  will  continue  to  assess  a 
variety  of  factors  including,  but  not 
limited  to:  (a)  the  opportunity  for  a 
precedential  decision:  (b)  PURPA 
objectives:  (c)  energy  policy  objectives: 
(d)  regulatory  climate:  (e)  potential 
receptivity  to  DOE  participation:  (f) 
utility  generation  and  fuel  mix:  (g) 
geographical  balance:  (h)  data 
availability,  as  well  as  other  issues  that 
may  be  particularly  relevant  to  each 
proceeding. 

In  a  related  matter,  one  commenter 
suggested  that  DOE  might  have  an 
inherent  advantage  as  an  intervening 
party  in  a  proceeding  where  DOE  had 
provided  financial  or  technical 
assistance  to  the  involved  State  public 
utility  commission  or  to  the  utility 
company  itself.  DOE  does  not  perceive 
that  such  assistance  would  create  any 
advantage  to  DOE,  since  statutorily 
authorized  financial  and  technical 
assistance  activities  are  not  case- 
specific.  Assistance  under  PURPA  is 
given  only  to  assist  in  carrying  out  the 
duties  and  responsibilities  of  PURPA 
and  is  not  intended  to  influence  the 
outcome  of  deliberations  concerning  the 
PURPA  standards.  Furthermore,  such 
assistance  is  always  a  matter  of  public 
record. 

(C)  Technical  Assistance  Issues 

(1)  Summary  of  Comments.  A  total  of 
23  respondents  commented  on  various 
aspects  of  the  technical  assistance 
questions  posed  in  the  Notice  of  Inquiry. 
Many  encouraged  ERA  to  provide  some 
kind  of  technical  assistance  to 
interested  parties.  Several  respondents 
were  in  favor  of  DOE  providing  on-site 
informal  consultations.  Several  other 
respondents  suggested  that  ERA 
continue  to  sponsor  seminars  and 
workshops. 

(2)  Intended  Actions.  Based  on  the 
comments  received,  ERA  will  continue 
to  expand  its  ongoing  efforts  to  identify 
State  needs  in  considering  and 
implementing  the  PURPA  standards  and 
to  make  available  appropriate 
assistance  materials,  programs  and 
workshops  in  areas  of  national  or 
regional  interest. 

At  the  present  time  DOE  has  taken  a 
number  of  steps  to  provide  PURPA- 
related  technical  assistance  to  the 
States.  Through  the  National  Regulatory 
Research  Institute  (NRRI),  ERA  is 
engaged  in  a  program  to  provide 
research,  technical  and  analytic  support 
to  State  regulatory  and  energy  agencies 
and  to  nonregulated  utilities.  This 
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technical  assistance  effort  presently 
encompasses  13  National  ^ergy  Act 
related  projects  and  one  long-range 
research  project  in  the  area  of  regulatory 
economics.  NRRI  will  also  conduct 
several  workshops  for  State  public 
utility  commissions  on  marginal  cost 
pricing,  time-of-use  rates,  and  cost-of- 
service.  In  addition,  other  workships 
will  be  conducted  by  ERA  on  residential 
conservation  services,  cogeneration  and 
small  power  production,  and 
conservation  voltage  regulation  and 
other  utility  energy  efficiency  measures. 

Other  related  ERA  activities  include 
(a)  a  project  to  determine  the  needs  of 
State  public  utility  commissions  and 
utilities  for  an  information 
clearinghouse,  (b)  case  studies  on 
lifeline  rate  programs,  (c)  development 
of  assistance  materials  for  use  by  State 
public  utility  commissions  and  utilities 
in  complying  with  PURPA  in  the  areas  of 
load  management,  master  metering, 
consumer  rate  information  and  rate 
analysis  techniques,  and  (d)  grants  to 
State  consumer  agencies  to  assist  in 
presentation  of  the  consumer 
perspective  in  rate  proceedings. 

ERA  will  continue  to  monitor  State 
needs,  to  analyze  requests  for  technical 
assistance  and  to  structure  programs  to 
meet  those  needs. 

Issued  in  Washington,  D.C.  on  August  20, 
1979. 

Jerry  L  Pfeffer, 

Assistant  Administrator  for  Utility  Systems, 
Economic  Regulatory  Administration. 
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